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SPEECH 


The House being in Committee of the Whole on the President’s Proclamation— 


Mr. WILDER said : 
Mr. CHAIRMAN: 

During the year which has just closed, we have made such progress in 
quelling the rebellion that the minds of all naturally turn to consider the 
relations which the revolted States and their citizens will occupy in respect 
to the Government when it shall have brought them fully under its power. 

The true state of things, subsisting between us and the rebellious States, 
in my judgment, is that of public war, accompanied by all the rights, on 
eur side at least, that we would possess in a conflict with foreign enemies, 
and attended on their side by just liability to all such measures as we might 
adopt. towards alien foes under the law of nations; and in addition thereto 
to such penalties as the municipal law denounces against traitors. The Con- 
stitution sets no limits tothe rights of war. It confers these rights in grant- 
ing the power to declare war, to raise armies and navies, to make captures, 
&c., without defining or regulating the execution of these’ powers, it does 
‘enumerate various restraints upon Congress and the Executive. These 
restraints, however, it has been often and well shown, have relation to a 
state of peace, and to citizens who submit to the Constitution and uphold it ; 
_not to those who renounce its obligations and defy its ministers. 

If it should be said that such a discussion is premature—that it is our 
business to obtain safety before consulting as to the way in which we shall 
exercise dominion—I might answer that the way in which we may rightfully 
prosecute the war, and the rights we shall acquire and may legitimately 
exercise over the revolted States when reduced to obedience, depend upon 
precisely the same considerations. Those who cavil at the mode and de- 
nounce the agencies by which we have of late won so many successes in the 
field, do it because they dread the utter subversion of their party power, 
which will inevitably follow from our exercising rights acknowledged by the 
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law of nations, but not permitted, as they contend, by the Constitution. In 
this they have been wiser in their generation than the children of light. 

But, not to go into this now, it is sufficient that the subject is brought 
directly before us by the President’s proclamation of December 8th, 1863, 
designed, while tendering liberal terms of amnesty to repentant rebels, at 
the same time to corroborate and enforce the proclamation of emancipation, 
which has made the twenty-second of September, 1862, a date never to be 
forgotten through all the ages. 

The first question that arises is, has the President the right to couple the 
resumption, by leyal citizens of the revolted States, of the power of self- 
government in the Union, and of a share in the governing through represen- 
tatives in this House and in the Senate—with the conditions he has annexed; 
or have the President and Congress, acting together, this power? If either, 
or both, possess the power, and it is deemed expedient to exercise it, we 
shall all, probably, be disposed to avoid all discussion of the question in 
whom this power, derived from war, resides—by an act of Congress con- 
firming and ratifying the Proclamation. We have acted in this spirit here- 
tofore, and have thus postponed to a more convenient season any discussion 
of the respective limits of the Executive and Legislative functions—limits 
which are of no consequence when both agree in the thing to be done and 
unite in doing it. For this reason I shall not be particular to inquire in 
which branch of the Government the war powers reside. It is clear enough 
to me that whatsoever the President may do in the exercise of his own 
discretion as Commander-in-Chief of the Army and Navy, he not,only may, 
but is bound to do, when required by the Legislative body. 

As to the power of the President to attach such conditions as he may 
think proper to the pardon of offenders, it is unnecessary to add anything 
to what he has said in his message. ) 

In the Proclamation he recites the fact that the confiscation act expressly 
invests him with the authority to annex such conditions as he may deem 
expedient for the public welfare, to pardon and amnesty. Blackstone says 
that this faculty existed at common law, (independent of any statute,) in 
the English Executive, (Vol. 4, page 401,) and he states that the preroga- 
tive.is daadly exercised in the pardon of felons on condition of their trans- 
portation for life or a term of years. Indeed, the Colony of Virginia de- 
rived a large portion of its early settlers from the acceptance of mercy by 
felons, male and female, on condition of their being shipped to its shores. 
Upon their arrival they were sold to the planters to defray the expenses of | 
carrying them across the ocean. Many of them, as has been the case in all 
penal colonies, bleached out, so to speak, into tolerably honest and respect- 
able people—acquired property, and became themselves the purchasers of 
fresh. importations of convicts.. The liyes of Colonel Jack and of Moll: 
Flanders, by the same hand that penned the immortal story of Robinson 
Crusoe, depict with graphic fidelity, the adyentures of two such founders of 
the first families. . They are fictions, so far as names are concerned, but 
they owe their popularity to the accuracy and naturalness with which they 
painted histories, which were substantially true, and universally known to 
be true of hundreds of adventurers. It will hardly do, at this day, for 
Virginia, (not West Virginia,) to object to the revival of a system of 
conditional pardons to which she owes her very existence—and perhaps some 
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of those qualities which her modern sons have’ delighted to characterise as 
chivalous. 

What relation has the Constitution to the rights and duties of the Fed- 
eral Government in a war, or at the successful termination of a war, waged 
for the purpose of bringing back into subjection to the Constitution, 
States who have temporarily broken away from its bond, with the solemn 
declaration that they have renounced it forever, and with the cluim on their 
part that they are, not only in fact but in law and in right, alicns and 
strangers—and holding us no otherwise than they hold the rest of mankind, 
enemies in war, in peace friends ? 

The Constitution, in terms, has confessedly nothing to say on that sub- 
ject. It contemplates no such state of facts. It would be strange if it 
did. That would be a remarkable frame of Government, or, if anybody 
prefers the word, a remarkable compact, which should undertake to provide 
for dealing with a people as to whom, in the case supposed, it would have 
no effect, and for a condition of affairs which so long and so far as it had 
any force, could never arise. In what language can we imagine the framers 
of the Constitution to discuss such a problem? The peop'e of South 
Carolina, as a people, have never been hearty in their support of the 
Revolution, or the Confederacy, or the present Government, and were likely, 
if anybody, to foresee a time when they would be arxious to know how the 
Constitution they were forming would bear-upon them when they had thrown 
it off. Suppose their delegates in the convention to have started the ques- 
tion. They must have stated it in something like this way: ‘‘ Suppose 
we shall fail to agree, to that extent that we of South Carolina wholly 
abandon the agreement, and refuse to let it have any further operation upon 
us... What then? How is it to operate upon you, in respect to any meas- 
ures you may feel like taking against us? We don’t see that the paper 
tells; but we do see that it clothes the new government with the power to 
declare war, and with the means of making it effectual by an army and 
navy. And there is no exception of a State or States, to prevent war upon 
us; nor is there any limitation upon the manner of conducting war, nor in 
relation to the fruits the victor may obtain by conquest. How about this ?”’ 

We may well conceive the answer to have been: ‘* When you rescind the 
bargain on your side, we of course, cease to be bound by any part of it on 
our side, if we so elect. So if any precise arrangement for war with you 
would be fruitless, we decline to make any arrangement or any explanations 
about the remedies or the consequences of a situation into which you have 
no right to put yourselyes—a situation which is the very object of the com- 
pact to prevent you from ever occupying. Besides, what would be the use ? 
If the thing comes to war, that of itself puts an end to allcompacts. We 
doubtless should carry it on according to our strength and according to our 
interests in precisely the way that would be most injurious to you. ‘That, 
as simple minded men understand it, "is the object and theory of war. It 
is a matter of sheer force and not at alla matter of contract. It reverses 
the golden rule, and aims to do not what we would like done unto us, but 
what we would not at all like done to us; at all events, there stands the 
compact, looking to the possibility of war’and containing no restrictions as 
to with whom, or by what’means, or with what consequences. You must 
look for them, if you will make occasion to, outside of the Constitution.’’ 
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Now, we have not the means of knowing that any colloquy like this ever 
took place; but we do know that the Constitution took the shape to which 
such views of the question unavoidably conduct us We do know that two 
propositions were submitted and rejected by the convention, which were in- 
tended to clear up such an obscurity as was stated in the imaginary 
colloquy. Luther Martin, the eminent delegate from Maryland desired for 
one thing that we should not have the capacity to treat rebels both as ene- 
mies to be dealt with by arms and as traitors tobe punished by fines and 
penalties. He proposed this provision, viz: 

‘“No act or acts done by one or more of the States against the United 
States, or by any citizen of any one of the United States under the authority 
of one or more of the said States, shall be deemed treason or punished as 
such; but in case of war being levied by one or more of the States against 
the United States, the conduct of each party towards the other, and their 
adherents respectively shall be regulated by the laws of warand of nations.”’ 

This was rejected, and the rejection shows that with the proposition 
before them, the framers of the Constitution deliberately refused to trammel 
the Government in a war with rebellious States by any constitutional 
restrictions. 

It is because the Constitution took this form of significant silence that 
James Buchanan could find in it no ‘‘ power to coerce a State into submis- 
sion, which is attempting to withdraw, or has actually withdrawn from the 
Confederacy.’’ ‘* After much serious reflection,’ he says in his message 
of 1860, ‘‘ I have arrived at the conclusion that no such power has been 
delegated to Congress or to any other department of the Federal Govern- 
ment.’’ . He argues that it was expressly refused, and states, that.on the 31st 
May, 1787, the clause, “authori izing’ an exer tion of the for ce of the whole 
against a delinquent State,’’ came up for consideration inthe convention. We 
quote from a speech of Mr. Madison, who said: ‘‘ the use of force against 
a State would look more like a declaration of war than an infliction of pun- 
ishment, and would probably be ecnsidered by the party attacked as a 
dissolution of all previous compacts by which it might be bound.’? Upon 
his motion, the consideration of the clause was unanimously postponed, and 
appears to have never been resumed. 

Now the language of Mr. Madison is just that of a man who saw no pro- 
priety in svecific provisions for the employment of force, because force of 
itself abrogates all other laws than those which nations impose upon them- 
selves in the conduct of war. But I refer to this passage for the purpose 
of saying that, either Mr. Buchanan was right in inferring that force could 
not be employed to hold rebels to their allegiance and reduce|them to sub- 
jection, or, if he was wrong, then the power to employ force finds no 
limitation or regulation whatever in the fundamental law. There is no 
possible middle ground. The way of. James Buchanan is one way, and it 
has been rejected with scorn not merély by all loyal men but by nearly all 
‘who make any affectation of loyalty. ‘The way of Abraham the Honest, is 
the only other way, and the Constitution has erected no barrier across it: 

There are those who instead of squarely combatting the argument of Mr. 
Buchanan have to turn his position by a shadowy distinction between 
making war on a State, which they rather concéde the Constitution does 
not permit, and making war on all the individuals who constitute the State. 
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Weare to deal with unbending facts as they are, and not at all with 
things as they are not, but owght to be, and would be if the written obli-_ 
gations, which should control the subject were fulfilled. We are waging 
war, not with chance assemblages of miscellaneous individuals of riotous, 
Insurrectionary propensities, but with sovereign States complete in all the 
panoply of peaceful administration and of belligerent struggle—States 
with all their departments, executive, legislative, and judicial, fully organ- 
ized and active—with, practically, their entire population submitting to and 
upholding—whether by free will or by compulsion is unimportant as to the 
main fact—the actual government of such States. But it is needless to 
talk of this. It has been settled by solemn adjudication of the Supreme 
Court of the United States, a tribunal that our conservative friends have 
so often reprimanded us for not following with the implicit devotion that 
they think is its due. In the case of the Hiawatha and other prize vessels. 
(reported in 2d Black,) this tribunal announces its deliberate judgment 
thus : ‘‘ In organizing this rebellion, they have acted as States, claiming to 
be sovereign over all persons and property within their respective limits, 
and asserting a right to absolve their citizens from their allegiance to the 
Federal Government. Several of these States have combined to form a new 
confederacy, claiming to be acknowledged by the world asa sovercign State. 
Their right to do so is now being decided by wager of battle. The ports 
and territories of each of these States, are held in hostility to the General 
Government. It is no loose or unorganized rebellion, having no defined 
boundary or possession. It has a boundary marked by lines of bayonets 
and which can only be crossed by force. South of this line is enemy’s ter- 
ritory, because it is claimed and held in possession by an organized, hostile 
and belligerent power. .//l persons residing within this territory, whose 
property may be used to increase the revenue of the hostile power are in 
this contest liable to be treated as enemies, though not foreigners. They 
have cast off their allegiance and made war on their Government and are 
none the less enemies because they are traitors.”” The Court, in the same 
case, in the most,distinct and emphatic terms declare the proposition that 
‘* the Constitution and laws of the United States are still operative over 
persons in all the States for punishment as well as protection,”’ to rest on 
assumptions which are without foundation in the established law of nations. 
The opinion was pronounced not by any fanatical Republican, but by Judge 
Grier, a Democrat appointed by James K. Polk. The opinion was con- 
curred in by all the judges so far as it-relates to the quality of the contest 
and the rights and powers it confers on the belligerents. The only difference 
of opinion was as to the date when this Government became invested with 
the unlimited plenitude of war power; the majority holding that the exis- 
tence of the war, as a mere fact, on and prior-to the 27th April, 1861, 
confirmed it, independent of any declaration by the President or by Congress ; 
the minority thinking that it was only when Congress ratified the blockade 
that the power of capture came into existence. 

Perhaps it would not be worth while to notice, if Judge Grier had not 
quoted and emphasized, the recognition by the British Government of hos- 
tilities as ‘‘ existing between the Government of the United States and cer- 
tain States styling themselves the Confederate States of: America.’’? The 
Court doubtless thought that on a question of this kind, depending not on 
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the interpretation of municipal law, but on the facts, as viewed in the light 

of that broad common sense which constitutes the law of nations, the judg- 

~ ment of England and the other foreign Governments who concurred in 
similar declarations is entitled to considerable weight. ‘ 

I take it, then, as irreversibly settled, that the conflict now raging is a 
war, not an insurrection; a war not against individual traitors, but against 
States; a war therefore imposing all the duties and conferring all the rights 
that would attend one waged against Mexico or Canada—subject to no 
restrictions that would not accompany such a war. 

Now, sir, everybody knows that there are no limitations on the power of 
a belligerent in the prosecution of war, or to his exercise of absolute uncon- 
trolled dominion over the territory, political privileges, and local institu- 
tions of the vanquished, except those which he may prescribe to himself 
from motives of interest or humanity. This was so conclusively established 
and the question so thoroughly discussed, so far as it relates to our rights 
during the prosecution of this war, in the debates on the confiscation act, 
that I shall say no more on that branch. The judgment of Congress and 
the Executive has passed upon it; and after the lapse of a year, that 
judgment was more than affirmed by the Supreme Court, so that all the 
departments of the Government are now irretrievably committed to the 
doctrine of plenary belligerent rights against the rebels, not as insurgents 
merely, but as hostile States. 

The question, as it arises under the recent proclamation, is mainly con- 
fined to slave property ;. for as to property of every other description, and 
as to all other penalties denounced by the confiscation act, the President 
proposes to revoke it as to all who shall accept the amnesty. . Upon’ this I 
shall content myself with citing first the authority of John Quincy Adams, 
the most accomplished of all our statesmen, by all odds the most conversant 
with public law, for he was engaged in its study and administration from 
the time when, a stripling boy, he accompanied his father as the first min- 
ister to Great Britain, till he saw, content, the last of earth on the floor of 
this House. Seventy years—the full allotted time of man—he spent in 
constant ministration to the law of nations, and this is the ripe result of his 
study. On the 25th May, 1836, he said: ‘‘ From the instant your slave- 
holding States become the theater of war, civil, servile, or foreign, from that 
instant the war powers of Congress extend to interference with the institu- 
tion of slavery in every way in which it can be interfered with—from a claim 
of indemnity for slaves taken or destroyed, to the cession of the State bur- 
dened with slavery to a foreign Power.”’ 

He reiterated this doctrine on this floor on the 7th June, 1841, and again 
in April, 1842, saying: ‘‘I lay this down as the law of nations. [ say that 
military authority takes for the time the place of all municipal institutions, 
and slavery among the rest; and that under that state of things, so far 
from its being true that the States where slavery exists have the exclusive 
management of the subject, not only the President of the United States but 
the commander of the army has power to order the universal emancipation 
of the slaves.”’ 

Accepting this, as I reverently do, as a sound exposition of our belliger- 
ent rights by the highest American authority, it puts an end to all question 
as to the power to emancipate slaves, as the President did by his proclama- 
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tions of September 1862, and January 1, 1863. In my judgment it is 
superfluous and impertinent to seek to strengthen the authority of John 
Quincey Adams by that of any other writer. But lest any should imagine 
that he was influenced by his detestation of slavery, it is right to mention 
that the same doctrine has been declared by men of eminently conservative 
views, among them Professor Parsons, of the Dane Law School. If any 
one is curious to see what he has to say on the subject, I refer him to the 
quotation in Upton’s Law of Prize, page 87 of the edition of 1862. 

. [fit be said that the power exists only where it'can be and is effectually 
exer cised, that is only at the time and in the place where our military force 
can actually execute it, I reply in the first place that the admission of the 
existence of the power under these circumstances necessarily implies and 
includes the right to promise emancipation as an auxiliary means of obtain- 
ing possession of the hostile territory, and such a promise imposes the obli- 
gation to perform it. It would heap infamy upon the nation, if we should 
hesitate to redeem its plighted faith. In the second place, independent 
altogether of any such pledge as that by which the President has bound 
the nation, it would be entirely competent for us to enact emancipationas a 
measure of civil administration in a subjugated State. Whatsoever power 
the most despotic Government has within its acknowledged domain that the 
law of nations concedes to any Government in administering the affairs of a 
State breught under its power by force of arms, so far from the Consti- » 
tution having any application to such a case, it is an old and received opinion © 
that the Constitution does not limit the power of Congress over a territory 
not originally apart of the United States, but acquired by purchase. This 
was the opinion os Mr. Webster, and it was on this ground that Congress 
established in Louisiana, immediately after its acquisition, courts proceed- 
ing according to the course of the civil law, without jury, though the 7th 
article of the amendment of the Constitution provides that in suits involv- 
ing more than $20 the right of trial by jury shall be preserved, and they 
shall not be re-examined otherwise than according to the course of the com- 
mon law. The civil law was an abomination to our ancestors, and they 
intended by this provision to exclude its establishment by the Federal Gov- 
ernment, but by its consent and aid thus given, it was perpetuated in 
Louisiana. 

In that part of the State of New York which was formerly under the 
government of Holland, the question has been repeatedly before the courts 
whether the rights of the owners of the banks of streams are governed by 
the Dutch law which gives the bed of the stream to the public, or by the 
English law which gives it to the proprietor of the bank. In such a case 
Chancellor Walworth, in the Court of Errors, declared the law of nations 
to be this: When a country is acquired by conquest, or even by cession, 
no formal act of legislation is necessary to change the law, but the mere 
will of the conquerer is to determine whether the ancient laws shall remain 
or shall be changed either wholly or m part. He cites various examples of 
this. Among the more modern is the case of British India, upon the con- 
quest of which the English law was adopted only as to Huropeans and their 
descendants, leaving the rights of the native inhabitants to be determined 
by their personal laws as they formerly existed; except that in controver- 
sies between Hindoos and Mussulmen the law of the defendant is to be the 
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rule of decision instead of the Mussulman law as theretofore. So that, in 
India, there are now three systems of laws, all of which, he says, frequently 
come before the same court for decisions. In Gibraltar there has been no 
act of the Government abolishing the Spanish law and substituting that of 
England, except the King’s declaration of his will that the laws of England 
should be the measure of justice to be administered between parties as near 
as might be. Upon this principle the widow of a native inhabitant of 
Gibraltar, descended from Spanish parents, was decided to be entitled to 
dower, although she would not have been entitled to it if the Spanish law 
had prevailed. 

I beg your attention to this, as being a case affecting private rights of 
property and succession, because it is frequently sought to take slavery out 
of the subjection to the will of the conquerer, on the ground that, though 
conquest transfers the allegiance of the vanquished, it does not affect the 
private rights and relations to each other. 

As a further evidence of the power of the sovereign to change the whole 
laws of a conquered or ceded country, Chancellor Walworth refers (17 
Wendell’s Report, 588) to it as a well known fact that upon taking pos- 
session of Louisiana by the Spaniards, in 1769, under the treaty of cession 
of that colony, made by France a few years previous, Count OReilly, the 
new Governor, did, by a simple proclamation abolish not only the form of 
government of the colony, but the whole code of the French law, the customs 
of Paris and the ordinances of that kingdom which had theretofore existed, 
and substituted the Spanish law in their stead, ‘‘immediately after which,”’ 
he adds, ‘‘ the ancient feudal laws ceased to exist in the ceded province, and 
the laws of Spain became the legal rules both as to persons and property, 
and they so continued until after the cession of Louisiana to the United 
States, in 1808, and are still the laws of the States originally embraced 
within the limits of that colony, except so far as they have been changed by 
subsequent legislation.”’ 

If we concede that under the law of nations the conquerer, after the con- 
clusion, is bound not to despoil the vanquished population of their private 
property without compensation, there still is no difficulty in upholding the 
recent proclamation. 

The property in slaves was gone by virtue of the confiscation act, as to 
those who by personal treason, or giving aid and comfort to the rebellion 
had become subject to its penalties. The proclamation of January 1, 1863, 
worked the same result as to the slaves of all other persons in enumerated 
States. And if there was any doubt left, it is the principal merit of the 
late proclamation that it removes that doubt; for who can question that 
pardon, the restoration of political rights, and of all other forfeited property 
is an abundant compensation for the privation of the claim to property in 
human beings. If there be any hardship in the operation of the proclama- 
tion upon slaveholders who have been loyal in sentiment and in action, so 
far as lay in their power, they have to attribute it to those whose, re- 
bellion brought on the war, not to the Government which while righteously 
defending its existence was compelled by military necessity to invole them 
in this, as inso many hardships which do not and cannot be inflicted with 
any dscrimination of the loyal men in the disloyal States. They may 
have just claims for remuneration upon their States. Believing as I do, 
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without the shadow of a doubt that the aggregate wealth of any State is 
instantly enhanced by the abolition of slavery, I regard it as incumbent 
upon the community which receives the benefit to compensate those, if any, 
at whose expense it has been attained, and who, as guiltless of complicity 
with the rebellion may be ina position to demand it. The scheme of the - 
proclamation is to give into the hands of such men the reorganized State 
governments and thus to enable them to do justice to themselves. What 
more can be asked in their behalf. 

Vattel, who is regarded as among the most humane and aimable of the 
great writers on the law of nations, makes a just distinction between the 
mode of treating the inhabitants of a country subdued in a war that was 
not of their seeking but forced upon them by their sovereign, and that may 
properly be applied when the people are themselves responsible for the 
war, which is the case of the rebels. ‘‘ In this case,”’ he says, ‘‘ the con- 
queror may with justice lay burdens on the conquered both as a compensation 
for the expenses of the war and as a penalty. He may, according to the 
degree of indocility, govern them with firmness and vigor, for dispiriting 
and weakening them; and if necessary, keep them for some time ina state 
of slavery.” After stating that this should endure no longer than the de- 
fence and safety of the victor require it, Vattel refers to the obligation in 
conscience to restore the ‘booty recovered from an enemy to a third 
party who had been deprived of it in an unjust war.’? ‘‘ The obligation,”? 
he declares, ‘‘is more certain and more extensive with regard to a people 
whom our enemy had unjustly oppressed. For a people thus spoiled of its 
liberty never departs from the hope of recovering it, if not voluntarily in- 
corporated with the conquering State. If it has not freely assisted against 
us in the war, the use we are to make of our victory is not that it shall 
come under a new master, but its chains shall be broken. To deliver our 
oppressed people is a noble point of victory, and thus to acquire a faithful 
friend is a great gain.” " 

Can any language more faithfully describe the condition of the blacks, or 
our interests, our rights, and our duties in regard to them ? 

It is in the light of these plain principles, which recognize facts as they 
exist in their outrageous verity and do not insist that things are invisible 
because they ought not to be seen, that the dismemberment of Virginia and 
the erection of the new State of West. Virginia will finally be justified 
and maintained. How. much wiser and safer is it to stand on obvious truths 
that plain people can understand, than to pile fiction, upon fiction and crown 
the baseless fabric with two, Senators affecting to represent that part of the 
Old Dominion, which is still unsubdued, and giving them the same power 
to resist the action of this House which is wielded by the great loyal State 
of New York. 

I think it is now apparent that this Government possesses more extensive 
powers in respect to the revolted States than all that are asserted in the 
Jate proclamation. Whether they are vested in the President alone, whether 
he is not required to exercise them in subordination to the direction of Con- 
gress, are other questions. I do not intend to surrender one jot of the 
legitimate authority of Congress, but while conceding away none of its priv- 
ileges I will accept the initiative of the President so far as he proposes 
measures which my judgment approves, and will support it by statute. I 
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am ready, therefore, now to say in what respects I thmk the plan of the 
proclamation may be improved. 

In the first place it seems to me an error to make the prescribed 
oath to abide by and support the proclamations of emancipation contingent 
in any way upon the decision of the Supreme Court in respect to their va- 
lidity. The effect must be to tempt, if not to invite, persons to take the 
oath and thus to restore themselves the rights of citizens, ‘who are still 
bitterly opposed to the policy. of emancipation, and who rely for defeating 
it upon a decision which they will assuredly labor to obtain. ‘There was 
not the least necessity for qualifying the oath with this condition. The 
right to exact it rests simply on the power to inflict the extreme penalties 
of treason, or military execution upon those who decline the terms of am- 
nesty. Itis very plain that a man may, by his own consent, waive a right 
secured to him by the Constitution or laws. So far as I know there is no 
such penalty as banishment prescribed by the criminal code of any of the 
States. But it isa familiar practice to pardon offenders upon condition that 
they banish themselves from the State, or from the United States, and the 
moment the condition is broken the original sentence revives and is carried 
imto execution. If then the President entertained a suspicion that by pos- 
sibility his proclamations abolishing slavery might be void, he might have 
seized the occasion to put the question at rest by extorting the unqualified 
consent of the slaveholders who accept the amnesty. It is in their power 
to emancipate those whom they claim as slaves, whether it was in the Pres- 
ident’s power or not... He could have obtained their ratification, and thus 
foreclosed all possible controversy. Doubtless this, as a part of the pardonin 
power, is a prerogative which we cannot control. : 

For similar reasons I regret the intimation that a “‘ temporary arrange- 
ment”? in relation to the freed people will not be objectionable to the national 
Executive. This is liable to be construed as suggesting some such system 
of apprenticeship as that by which the British Government preceded com- 
plete emancipation in its West India colonies. Their experience is any- 
thing but favorable to such an experiment. It proved that a transitionary 
state was worse, both for the employer and the laborer, than the absolute 
freedom of the latter. It only protracted dissatisfaction, restless uneasi- 
ness, sloth, want of enterprise, and poverty on the part of both. 

I am not prepared to say that I-look with favor on the plan of suddenly 
re-organizing the State Governments under the control of a small fraction 
of the people. If the one tenth to whom the powers of Government are to 
be committed are really loyal men, it will be found that they have grievous 
wrongs to avenge, suffered at the hands of their disloyal neighbors. All 
history teaches us that such governments are inclined to do justice with 
small mixture of mercy. It has passed into a proverb that *‘ restorations 
are vindictive.’” 

If, on the other hand, which, I apprehend, is the more probable supposi- 
tion, a majority of those who qualify themselves as electors shall be of the 
other class, dyed deep in voluntary treason, and submitting only for the sake 
of immunity from its penalties, then, I ask, why should we be in haste to 
commit the State governments to them? Why should we hurry to invite 
such Senators as they will send into the other Chamber. 

Sir, I hold it best for all parties to continue the military government so 
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long as there is a necessity for military occupation. If there is to bea 
government which requires the support of garrisons, let it be our own 
Government, and not that of a so-called State, propped on the bayonets of 
soldiers from beyond its borders. ‘There is not a doubt of our authority to 
continue it after the formal restoration of peace. This question has been 
conclusively settled by the unanimous decision of the Supreme Court in the 
case of Cross vs. Harrison.. (16 Howard’s R., page 164.) The action 
was for the return of duties on goods imported into San Francisco, after the 
treaty of peace, by which a portion of Mexico, became a territory of the 
United States.. The duties were collected under a tariff prescribed, first by 
Commodore Shubrick, and afterwards modified by-Colonel Mason, signing 
himself Colonel of First Dragoons and Military Governor of California,” and 
attesting the act by the additional signature of ‘*‘ W. H. Halleck, Lieuten- 
ant of Engimeers and Secretary of State.’? These gentlemen had organized 
and administered a civil government. 

Of this the Supreme Court say: “‘' The Government of which Colonel 
Mason was the executive, had its, origin in the legitimate exercise of a 
belligerent right over a conquered territory. 7 . pee: It 
was the government when the territory was ceded as a conquest, and it did 
not cease, as a matter of course, or as a necessary consequence of the restor- 
ation of peace.”’ i a After citing two earlier cases 
in confirmation of the doctrine, the Court say: ‘‘ Our conclusion is that the 
civil government of California, organized as it was from a right of conquest, 
did not cease or become defunct in consequence of the signature of the treaty 
of peace, or from its ratification. We think if was continued over a ceded 
conquest without any violation of the Constitution or laws of the United 
States, and that, until Congress legislated for it, the duties on foreign goods 
were legally demanded and lawfully received by Mr. Harrison, the collector 
of the port.’’. [Appointed by Governor Mason. | 

This, sir, establishes our right under the Constitution, to continue a civil 
Government instituted by military authority, until Congress, in its discre- 
tion, deems it wise to ordain a new frame of Government. We may then 
construct temporary governments, giving to such of the inhabitants as may 
be safely trusted with the elective franchise the power of domestic legisla- 
tion, subject to the veto of Congress, and the right to be heard on this floor 
by Delegates. This is more than would be granted by any other nation in 
‘the world. It is more than Great Britain allows to her colonies that have 
never rebelled. When, in addition to this, we are asked to restore revolted 
States and their inhabitants to that power of governing us, which, after 
exercising for sixty years they threw away—rejected only because they saw 
that the time had come when the free States were determined to exercise 
their proper share in the Government—I, for one, demur. I would retain 
at least a negative upon their legislation for their internal concerns until 
time has soothed the animosities of the struggle and they can be trusted to 
deal righteously and kindly with each other. And, before I ask their 
aid in governing me and my constituents in our national relations, I shall 
take time to be assured that not a small fraction, but a great majority of 
them have got to such a frame of mind, and have so moulded their policy, 
that there shall be no conflict of interests or feeling to generate fresh 
controversy. If this be regarded as a punishment, it is the most trifling 
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ever inflicted for so great a crime. Think of it and see how wide is the 
difference between a victor, whose sovereignty is absolute, who ‘‘ may either 
admit the vanquished to the rights of subjects or banish them, as enc- 
mies, from the country,’’ allowing the vanquished to enjoy the capacity of 
self-government, and the stretch of generosity which invites him to govern 
the victor. 

I have been candid and free in stating my objections to the plan proposed 
by the President. Ihave the less hesitation in doing so because I honor 
the frankness and integrity with which he states his difficulties and in- 
vites the proposal of amendments. No man in the course of time has been 
invested with such tremendous responsibilities—no man has discharged him- 
self of his great office with such universal confidence in the honesty of his 
purpose and disinterested devotion to the public good. I shall give him my 
cordial support in the general features of his plan, if Congress shall disa- 
gree with me as to the objections which present themselves. If not the 
best that could be proposed, it has at least the merit of being extremely 
generous to our deluded brethren, amply warranted by the law of nations, 
and tendering terms of pacification which secure to ourselves much less 
than we might justly require. Weare strong enough to abate some- 
thing of our legitimate rights, confident enough of our future to put some- 
_ thing at risk, and while I cannot counsel, I may. concur in supporting the 


proclamation as it is. 
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